The Communications Satellite Act of 19621 authorizes the creation of the Communications Satellite Corporation (Comsat) and vests it with responsibility for developing a program for global satellite communications. Comsat is a private business organized for profit 2 and is financed entirely by commercial loans and the sale of capital stock. 3 The corporation receives no federal grants and cannot invoke the authority of the United States in support of its actions. 4 The decision to use a wholly private corporation as the instrument for satellite system development was in keeping with the tradition of relying on the private sector for telecommunications facilities. 5 The overall aim of the 1962 Act, however, was not solely to promote commercial opportunities. The Act also declares that the satellite system shall be responsive "to public needs and . . . contribute to world peace and understanding." ' Accordingly, the Act involves the Federal Communications Commission (FCC) and the executive branch in the public supervision of Comsat. 7 This comment examines the statutory accommodation of the functions of Comsat, the FCC, and the Executive, focusing particularly upon the extent of executive branch power to supervise Comsat's international activities. Its thesis is that the Executive has exceeded its supervisory powers by dictating Comsat's position on technical and operational matters arising in the course .of Comsat's activity within INTELSAT, the international organization established in 1964 to own and operate the global satellite system. 8 In addition to forming the Board of Governors, the INTELSAT definitive agreement organized an Assembly of Parties. The Assembly's jurisdiction extends to "those aspects of INTELSAT which are primarily of interest to the Parties as sovereign States. ' 2 The Assembly is composed of diplomatic representatives of all INTELSAT members, and each member is entitled to one vote. 2 7 The Department of State's representation of the United States in the Assembly, which functions as a political check on the actions of the INTEL-SAT Board of Governors, constitutes the second mode of executive branch supervision of Comsat. The Assembly generally considers issues of diplomatic concern to the member states-matters such as the formal relations of the organization with states and other international organizations, the long term goals of the organization, and the applicability of various treaties to which member countries are party.2s
However, because the United States has only one vote in the Assembly of Parties and the weighted voting system affords Comsat approximately one-third of the Board of Governors vote, 2 9 the Executive as a practical matter can best further its foreign policy interests by influencing the position taken by Comsat on those matters which come before the Board. Since 1966 such control has been exercised pursuant to the terms of a joint Department of StateOffice of Telecommunications Policy-Federal Communications Commission memorandum entitled "Procedures for U.S. Instruction of the Communications Satellite Corporation in its Role as U.S. Representative to the Interim Communications Satellite Committee. '3° This instruction procedure is the third, and most controverdefinitive arrangements, Comsat would perform management functions under contract to sial, 3 ' of the means the Executive has employed to supervise the international affairs of the corporation. The procedure requires Comsat to advise the appropriate agencies, at least four weeks in advance, of the proposed agenda for INTELSAT Board of Governors meetings.3 Each agency then reviews the agenda and advises the State Department on those matters which the agency believes require prior instructions to Comsat. Comsat is obligated under the memorandum to take no action on agenda items singled out for attention by the various agencies until it receives State Department instructions. These instructions set forth the positions that Comsat "should take on the agenda items which require United States Government instructions" 33 and are intended to be binding. 34 The propriety of these three modes of executive supervision must be determined under domestic law. Indeed, the INTELSAT Definitive Agreement provides that "relations between any telecommunications entity, acting as Signatory, and the Party which designated it shall be governed by applicable domestic law." 35 The next section of this comment examines the limits domestic law places on executive authority to supervise Comsat. foreign entities. 36 Section 402 appears to limit the role of the State Department in Comsat's business negotiations concerning "facilities, operations, and services" to "advi[sing] the corporation of relevant foreign policy considerations. ' 7 Section 201(a) (4), on the other hand, provides that the President shall "exercise such supervision over relationships of the corporation with foreign governments or entities or international bodies as may be appropriate to assure that such relationships shall be consistent with the national interest and foreign policy of the United States, '38 and thus appears to grant the President plenary authority to supervise Comsat's international 16 Satellite Act § § 201(a)(4), 402, 47 U.S.C. § 721(a)(4), 742 (1970) . Other sections of the 1962 Act further delineate aspects of the Executive/Comsat relationship. Section 201(a) (5) is particularly important in the area of Comsat's relationships with foreign governments. It provides that the President shall "insure that timely arrangements are made under which there can be foreign participation in the establishment and use of a communications satellite system." Satellite Act § 201(a)(5), 47 U.S.C. § 721(a)(5) (1970) . Because there is little or no tension between the grant of this authority and the restriction of the State Department's role in Comsat's business negotiations in section 402 of the Act, see text and notes at notes 102-110 infra, section 201(a)(5) will not be discussed further in this section of the comment.
II. THE LIMITS OF EXEcUTiVE AuTHORITY
Satellite Act § 201(c)(3), 47 U.S.C. § 721(c)(3) (1970) , which provides that upon the determination of the Secretary of State that communication should be established to a particular foreign point, the FCC shall institute proceedings under 214(d) of the Communications Act of 1934 "to require the establishment of such communication," and § 201(a)(3), 47 U.S.C. § 721(a)(3) (1970) , which authorizes the President to "coordinate the activities of governmental agencies with responsibilities in the field of telecommunication," will be discussed in this part of this comment.
Finally, the President has some direct contact with Comsat's internal affairs. He has the power, subject to the approval of the Senate, to appoint three of the fifteen members of the company's board of directors. Satellite Act § 303, 47 U.S.C. § 733 (1970) . However, the Attorney General concluded in 1962 that these appointees are neither government officials nor agents of the President. Op. Att'y Gen. No. 11 (1962) . As directors their principal obligation is to the corporation and its shareholders, see Schwartz, Governmentally Appointed Directors in a Private Corporation-The Communications Satellite Act of 1962 , 79 HARv. L. Rav. 350, 361-63 (1965 § 742'(1970) . Section 402 provides: Whenever the corporation shall enter into business negotiations with respect to facilities, operations, or services authorized by this chapter with any international or foreign entity, it shall notify the Department of State of the negotiations, and the Department of State shall advise the corporation of relevant foreign policy considerations. Throughout such negotiations the corporation shall keep the Department of State informed with respect to such considerations. The corporation may request the Department of State to assist in the negotiations, and that Department shall render such assistance as may be appropriate. 38 Id., § 201, 47 U.S.C. § 721(a)(4).
[45:419 relationships without distinguishing commercial relationships that arise in the ordinary course of business. That the scope of Presidential authority under section 201(a)(4) may be limited, however, is suggested by the use of the term "supervision," as opposed to some more specific term such as "guidance" or "control." More important, the legislative history of the 1962 Act suggests that Congress did not view section 201(a)(4) as an all-inclusive delegation of authority to the President to regulate the dealings of the corporation in foreign commerce. Although it has been stated that "in a statute dealing with foreign affairs, a grant to the President which is expansive to the reader's eye should not be hemmed in or 'cabined, cribbed, confined' by anxious judical blinders, ' 3 9 courts have often resorted to legislative history in order to determine the scope of delegated authority even in the face of broad statutory language."
Sections 201(a)(4) and 402 as eventually enacted differ significantly from the comparable provisions in the original Administration bill.
4 1 The original version of section 201(a)(4) stated that the President shall "exercise general supervision over relationships of the corporation with foreign governments or entities or with international bodies" ;42 the Administration's proposed section 402 provided that Comsat "shall not enter into negotiations with any international agency, foreign government, or entity without a prior notification to the Department of State, which will conduct or supervise such negotiations," and that "all agreements and arrangements with any such agency, government, or entity shall be subject to the The purpose of amending sections 201(a) (4) and 402 was apparently to redefine the role of the Executive in the regulation of Comsat. Both committees heard much testimony concerning the desirable scope of Executive authority, both from Administration witnesses and from representatives of private enterprise. In particular, the testimony was replete with reference to existing practice with respect to Executive involvement in the business affairs of the international communications carriers (principally AT&T and ITT)." This testimony established that the international carriers usually notified the State Department when they negotiated with foreign governments but that the State Department's role in the negotiations had been quite limited. A vice-president of AT&T testified that the State Department had been "helpful in one phase or the other" in the negotiation of "a few" of AT&T's international agreements, usually at the request of the corporation, 5 Mere assurances that State would be restrained in the exercise of its authority, however, did not placate the opponents of broad State Department power over the corporation's international dealings. In the Senate Aeronautical and Space Sciences hearings Senator Cannon suggested an amendment to section 402 substantially similar to that eventually approved. 7 McGhee admitted that "your language corresponds quite closely to the present relationship [between the Executive and the international carriers]," though he protested that "a new situation would be created here which would mean that our Government must get into negotiations." 58 Several 11 Id. at days later the Administration evidently decided to take a somewhat different tack and to accede to congressional pressure for a different arrangement.
Attorney General Robert Kennedy revealed the Administration's apparent change of heart in the final days of the House Commerce Committee hearings. Pressed to explain the meaning of, and the need for, the broad grant of Executive power in the Administration's proposed section 402, Kennedy conceded that the language was "stronger than it has to be." 9 The Administration, he said, did not intend the statute to deviate from the ordinary Executivecommon carrier relationship, a relationship which generally "has worked very well." 60 Rather, the concern was that the Act might be construed to deprive the Executive of the authority to undertake major negotiations with foreign governments. Kennedy emphasized that the satellite corporation was qualitatively different from existing common carriers and that "a lot of this will have to take place between the governments."" The primary purpose of section 402 was to provide a channel for communications:
We have to make sure that if this Corporation got into existence and wanted to make some arrangements with a country that would be against our foreign policy to make such arrangements, that the State Department was informed; the President was kept informed.
I think that was the only purpose of section 402, which I think is a necessary laudable purpose, but I think that the language can be altered, and we would be delighted to work with this committee to try to work out mutually acceptable tive branch involvement in the global business activities of the international carriers. The amended section imposed a legal requirement that Comsat notify the State Department of any business negotiations between Comsat and foreign governments or entities, and directed the State Department to advise the corporation of "relevant foreign policy considerations" with respect to such negotiations. The bills also provided that, upon the request of the Corporation, the State Department is to render "appropriate" assistance in the negotiations." The Senate Space Sciences Committee explained: "In summary, the proposed section [402] reflects the practices now followed in regard to business negotiations which communications carriers conduct with international and foreign entities." 67 The committees did not intend the amendment of the proposed section 402 to change "the responsibility of the President, and through him of the Department of State, for the conduct of foreign relations."" In apparent response to the plea of Attorney General Kennedy "to recognize the interest of the Government," 9 the proposed language of section 201(a) (4) was amended to provide that the President "shall exercise such general supervision over relationships of the corporation with foreign governments as may be appropriate to assure that such relationships shall be consistent with the national interest and foreign policy of the United States. 70 The report of neither committee commented on the purpose or intended effect of this revision. However, given the declared purpose of curtailing the State Department's role in the Corporation's business negotiations through the amendment of section 402 and the recognition that, in the field of foreign affairs, the President acts by and through the Department of State, 71 it cannot have been intended simply to transfer to the President the substantive authority that the Administration's bill would have reposed in the State Department. Indeed, a floor amendment offered in the House by Representative Celler that would have accomplished substantially that, by authorizing the President to "disapprove all acts or actions, both by the " S. 2814, 87th Cong., 2d Sess. § 410 (1962) corporation and by departments and agencies of the Government, whenever necessary, to attain full compliance with the national policy regarding communications through space satellites," was defeated by voice vote.
Considered in conjunction with the concurrent amendment to section 402, it seems clear that the purpose of the section 201(a)(4) amendment was not to grant the President plenary authority to control the corporation in its international business activity. Rather, the amendment accords legislative recognition to the Executive's traditional role in the conduct of foreign relations. In hearings before both committees Administration spokesmen emphasized that the establishment of an international communications satellite system would implicate the interests and necessarily involve the -cooperation of many sovereign countries, that the arrangements would therefore have to be negotiated on a diplomatic level between the interested governments, and that one of the principal goals of the Administration's proposed bill was to ensure that such negotiations would be conducted by the President's representative in foreign affairs, MR. McGHEE. Senator, in most cases the actual negotiation would be conducted by the carrier. In many instances the Department or its representatives abroad would facilitate the negotiation, would set the stage by discussions with the foreign government or entity involved, and would assist in every way possible. But the burden of the negotiation would be conduct by the carrier.
We envisage that under the proposed bill this would actually be the case, where purely commercial or technical considerations were involved or where relatively routine negotiatons were involved. But the present negotiations largely involve point-to-point or country-to-country facilities. We are speaking here of facilities which encompass large segments of the earth, and many countries, and in quite new situations.
So it would be necessary, in many cases, for the Department to break the ground by first negotiating a general agreement pursuant to which the Corporation could negotiate, or to sit with the Corporation to negotiate, to supervise, to see that the foreign policies of the United States were achieved and that the Corporation was facilitated in the accomplishment of its objectives. Space Sciences Hearings, supra note 41, at 158.
What is envisaged here is a system which, at one time, covers most of the globe, which involves novel means of communications and novel arrangements, which involves foreign policy objectives of our country with respect to developing nations and with respect to many of our allies and friends in the world. This program involves the foreign relations of the United States which are the responsibility of the President. The Department of State acts as his representative in dealing with these problems. Id. at 165. I don't think that this [section 402] precludes the State Department from doing its legitimate function. I think it just indicates that the ordinary day-to-day business negotiations which are done now by common carriers with other governments is what this refers to. 7 " Several committee members, however, felt that the role of the President was not clearly delineated in the bill. 76 To this end, the Committee reported an amendment to section 201(a)(4) deleting the qualifying term "general" so that the section now authorized the exercise of "such supervision . . . as may be appropriate." The Committee report stated that the word "general" was deleted because it suggested "restriction of the President's powers and responsibilities with respect to the formation and execution of the foreign policies of the United States." 77 That this amendment was not intended to affect the compromise between public and private responsibility effectuated by the previous amendments to sections 201(a)(4) and 402 is evident from the Commerce Committee's report: Section 402 should be read with section 201(a)(4) as both are concerned with the role of the corporation in relation to U.S. foreign policy. . . . Section 402(a)(4) [sic] 7 8 . . .reaffirms the traditional responsibility of the President, and through him of the Department of State, for conducting foreign policy. Section 402, on the other hand, is concerned with the narrower problem of the corporation's business negotiations with international or foreign entities. With respect to these negotiations, the corporation is to notify the Department of State when entering into negotiations and that Department is to advise the corporation of relevant foreign policy considerations. 79 The Committee's analysis suggests that the Executive branch was barred from regulating Comsat's commercial dealings with foreign agencies with respect to facilities, operations, or services. As stated by Under Secretary of State McGhee:
Section 402 is limited to business negotiations, with respect to facilities, operations or services. Negotiations of this character are carried on by private firms in the normal course of business. Any agreements, however, of a character which customarily call for approval by the Executive or the Congress would, in our opinion, continue to require that approval."
The amended bill passed the House on May 3, 1962,1 with only minor opposition. However, the bill ran into serious trouble on the Senate floor. Several senators picked up on the criticism voiced in the minority report of the Senate Commerce Committee that the [45:419
Executive Supervision of Comsat bill delegated to a private monopoly the function of conducting American foreign policy;" 2 moreover, it was argued, the distinction between the "political" and "business" aspects of the satellite system was too elusive to be capable of application. 3 These problems, among others, 8 4 threatened to inspire a filibuster. 85 The bill was therefore referred to the Foreign Relations Committee for clarification. 6 The Foreign Relations Committee heard testimony primarily from Administration witnesses. FCC Chairman Newton Minow, 8 7 Attorney General Robert Kennedy, 88 Secretary of State Dean Rusk," 8 and Secretary of Defense Robert McNamara'" all testified to the effect that the bill did not delegate the foreign affairs power to a private corporation. Secretary Rusk served as the principal spokesman. Although Rusk disclaimed any interest in the State Department's becoming officially involved with the technical and commercial aspects of the satellite program,' he asserted that the revision to section 201(a)(4) had restored the original effect of the Administration's proposals and that the purpose of the amendments to sections 201(a)(4) and 402 had been to tranfer to the President, in whose hands it properly belonged, the substantive authority to control the corporation's international affairs. See, e.g., 108 CONG. REc. 15073 (Sen. Gore), 15155 (Sen. Kefauver). Three other principal objections were raised: (1) that the bill effected a "giveaway" by the government of a national asset; (2) that the corporation would be controlled by the communications carriers, particularly AT&T; and (3) that the FCC could not be expected to protect the public interest, given its past regulatory record. See 108 CONG. REC. 16918-22 (1962) Secretary Rusk's reassurances did not satisfy the bill's opponents. On the Senate floor the opponents again advanced the claim that the bill delegated the foreign affairs power to a private corporation. 7 However, the bill's proponents successfully invoked the recently-passed cloture rules, 9 " and the bill passed the Senate. 9 Despite some differences between the House and Senate versions, the bill did not go to conference; instead, the Senate version was introduced directly onto the House floor. After limited debate, during which House opponents repeated the "delegation of the foreign affairs power" argument,' the bill passed the House. 1 "' President Kennedy signed the bill shortly thereafter.
The effect of the proceedings in the Senate Foreign Relations Committee upon the interpretation of the relationship between sections 201(a)(4) and 402 is unclear. On the one hand, Senator Pastore, in the final speech before the Senate vote, approved the Rusk interpretation and read a letter from the Secretary that repeated the assertion that "the authority contained in the original section 402 was transferred to section 201(a) (4). Moreover, the Senate Foreign Relations Committee did not expressly adopt Rusk's interpretation of the bill-it simply purported to report the Administration's view.
To resolve this ambiguity it is useful to consider the context in which Rusk's testimony was elicited. The concern which led to the Foreign Relations "clarification" hearings was that the bill would delegate foreign policy powers to a private corporation. The minority views of Senators Morse, Long, and Gore reported in the Foreign Relations Committee Report articulate this concern. 5 The senators claimed that section 402 gave the corporation the authority to determine for itself that a given negotiation was a "business negotiation"' ' 6 and thereby delegated to Comsat the power "to negotiate agreements with foreign governments on matters affecting U.S. foreign policy," including the power to handle the anticipated negotiations regarding the establishment of an international satellite system.'
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Viewed from this perspective Rusk's assertions are less persuasive authority. The congressmen were concerned that the bill might delegate, perhaps unconstitutionally,"' the Executive power over foreign diplomacy to a private corporation. However, one need not assent to the proposition that the Executive has plenary authority to intervene in Comsat's affairs simply upon a finding that those affairs affect foreign policy in some way in order to read the statute as leaving the Executive's power to conduct foreign relations undisturbed. Matters of diplomacy-matters affecting the rights, duties, and interests of the United States as sovereign-are fundamentally different in nature from matters concerning a corporation's international business, even though such business matters may implicate foreign policy interests. This distinction, as was suggested above, 0 9 was recognized and incorporated into the bill by the House Commerce and Senate Space Sciences Committees and adopted by the Senate Commerce Committee. The proceedings before the Foreign Relations Committee cannot, consistently with that prior legislative history, be viewed as reading the distinction out of the bill. Since it is not necessary to do so in order to effectively assuage the concerns that prompted, and in fact permeated, the Foreign Relations hearings, Rusk's assertions before that Committee should be discounted. Particularly troublesome is the State Department's opinion that an amendment offered by Senator Gore stating that "the corporation shall comply with the directives of the President" need not be adopted, on the ground that it was unnecessary in light of the broad language of section 201(a)(4). See id. at 433-34. Senator Gore, however, saw no such authority implicit in the statute. Id. at 212-13. Moreover, it must be remembered that it is what the congressmen thought the bill meant, not what the State Department thought, that is of primary importance, and, as argued in the text, it was not necessary to adopt some of the broad propositions asserted by State Department spokesmen in order to meet the objections of some senators, objections that threatened to impede the bill's progress. The force of State Department rejections of proposed amendments is further undercut by the Administration's anxiousness that the bill pass quickly because of impending international negotiations. See 108 CONG. REc. 16924 (1962) (Sen. Pastore). Perhaps a major reason underlying State's opposition to the Gore and similar amendments was the fear that its inclusion might revive the concern that had led to the amendment to section 402, thereby further delaying passage of the bill, and the hope that the legislative history which had been "created" in the Foreign Relations hearings would serve the same end.
MI 47 U.S.C. § 721(c) (1970).
,, 2 Id. § 741 (1970) . REv. 12, 20-22 (1967) . It should be noted that FCC regulation comprehends the overall structure of the United States's international communications satellite service industry and not merely the affairs of one corporation. See Satellite Act § 201, 47 U.S.C. § 721(c) (1970) . In practice, the Commission has structured the industry on the assumption that Comsat will operate principally as a wholesaler of communications-"a carrier's carrier"--with the ultimate users (except the United States government per § 201(a)(6) of the 1962 Act) procuring specifically authorizes the FCC, inter alia, to insure the technical compatibility of the satellite facilities with existing facilities,' approve the technical characteristics of the satellite system, 11 5 grant appropriate authorizations for the construction of terminal stations, ' insure that no additions to the system are made unless required by the public interest, convenience, and necessity,' 17 and require additions to the systems as may be required by the public interest, convenience, and necessity." 8 The section also grants the Commission power to determine the terms and conditions for utilization of the satellite system, including commercial rates and services."' Furthermore, it gives the agency far-reaching authority over Comsat's management actions related to the corporation's financial affairs.' 2 '
The specific powers accorded the FCC in section 201 (c) 390 n.11 (1962) . In fact, the Commission has exerted a profound, though indirect, influence over Comsat's capital structure through the ratemaking process. The FCC has recently held that Comsat's authorized rate of return will be measured on the basis of an imputed debt/equity ratio substantially greater than that which actually prevails. See In re Communi- The breadth of FCC authority to regulate the financial affairs of the corporation and the technical aspects of satellite system development cannot be easily squared with a broad view of Executive branch authority under section 201(a)(4). Recognition of Executive authority to control Comsat's foreign business activities whenever those activities affect foreign policy or the national interest would necessarily imply Executive power to dictate FCC decisions or to circumvent the FCC entirely.
So broad a reading of section 201(a) (4) would virtually neutralize the explicit restrictions on executive authority over the FCC found elsewhere in the Act. For example, section 201(a) (7) as proposed provided that the President would "insure efficient frequency use,"' ' z 7 thus perhaps implying executive authority to oversee the FCC's allocation of commercial frequencies. 2 8 The Senate Commerce Committee amended this section to its present form,' 2 ' which authorizes the President only "to exercise his authority... to help attain coordinated . . . use of the electromagnetic spectrum."
13 ' The committee report explained: "The amendment will make clear that no new authority is granted to the President to accomplish these ends but that he will have to rely on his present authority.' 3 ' The present authority referred to was apparently the power to conduct diplomatic negotiations on international frequency questions. The committee chairman explained: "Once we decide on an international. 
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Under this provision, the Secretary of State does not have the power to order Comsat to establish an overseas connection nor may he dictate the terms of the FCC's order. Rather, the FCC is empowered to define the terms and conditions of the order after a full hearing.'1 3 While the Secretary of State's determination of the national interest justification for the issuance of the order will in all likelihood be conclusive, the FCC does have the responsibility, under section 214(d) of the Communications Act of 1934, to determine whether the extension of service will impair the ability of communications companies to perform their duties to the public as common carriers.
35
Congressional amendments to other sections of the Act also demonstrate an intention to cut down on the scope of Executive authority. 3 6 These amendments were motivated in part by congres- sional concern that the proposed bill unnecessarily duplicated regulatory efforts' 37 and, apparently, the belief that the FCC should have primary responsibility for the regulation of the corporation. 38 Although section 201(a)(3) of the Act directs the President to "coordinate the activities of governmental agencies with responsibilities in the field of telecommunication, so as to insure that there is full and effective compliance at all times with the policies set forth in this chapter,"' 3 9 this "coordination" provision cannot be read as granting the President the authority to circumvent the FCC's jurisdiction, either by dictating FCC decisions or by exerting direct control over Comsat. 4 0 President Kennedy made it clear in proposing the bill that it did not alter existing relationships among agencies: "Adequate authority and responsibility is reserved for the President to insure that the policies and objectives of the act are carried out effectively. The draft legislation does not interfere with or limit the existing prerogatives of any Government agency.""' Along the same lines, FCC chairman Newton Minow testified that section 201(c)(3) does not diminish any of the FCC's regulatory powers.
42
The FCC's mandate is to decide questions arising within its jurisdiction under the statutory criteria of public interest, convenience, and necessity. Although the President's view as to what would most effectively carry out the policies of the Act will be relevant and in some instances will be determinative'-especially on questions
The Senate also deleted from the original Administration bill for the 1962 Act a proposal to allow the President to designate a Government official who would have access to Comsat's files and authority to attend meetings of the corporation's board of directors. Compare S. 2814, 87th Cong., 2d Sess. § 201(a) (8) 6) (1970) . This section commands the President to "take all necessary steps to insure the availability and appropriate utilization of the communications satellite system for general governmental purposes except where a separate communications [45:419 having foreign policy aspects-the decision is ultimately the Commission's.
C. Legislative Preemption
It is nearly indisputable that the President is, under the Constitution, the "sole organ" of the United States in the conduct of foreign relations, 5 in the sense that only he may communicate or negotiate with foreign governments. The President asserts rights and assumes duties for the United States and can make some international agreements solely on his own authority.' 46 As these powers are solely the President's,' 47 they cannot be exercised by a private person' or by the Congress. As noted earlier, section 201(a)(4) of the 1962 Act recognized the Executive's foreign affairs power.'
The power to conduct diplomatic relations does not exhaust the executive power over foreign affairs."' There are undoubtedly many actions short of diplomatic negotiation which a President could justify through invocation of the foreign affairs power. This general foreign affairs power encompasses an inherent presidential power to take action designed to affect foreign commerce, at least in some respects.' 5 ' Recognition of the existence of the power, however, only satellite system is required." Id. The FCC has ruled that Executive branch determinations of the national interest in obtaining such service for national defense purposes will be conclusive. Authorized Entities and Authorized Users, 6 F.C.C.2d 593, 594 (1967) . The implications of this decision are necessarily limited and the decision cannot be read as endorsing the notion of paramount executive authority over regulatory matters arising under the 1962 Act.
" See COMPTROLLER GENERAL'S REPORT, supra note 30, at 53-56. ' See L. HENKIN, supra note 145 at 48. Treaties, of course, require Senate consent. U.S. CONST. art. II, § 2, cl.2. The permissible scope of international agreements is limited only by the requirement that their subject matter be of "international concern"-that is, "relate to the external concerns of the nation as distinguished from matters of a purely internal nature."
See RESTATEMFNT (SECOND), supra note 145, § 117, comment b. 153 When Congress legislates comprehensively in an area pursuant to its article I foreign commerce power, that legislation preempts the field, and the President may not take any action in the area except as authorized by the legislation.' 5 4
In the two major cases involving the preemption doctrine, the Supreme Court has given it a wide scope. In the case of Little v. Barreme,'s Chief Justice Marshall held that the President did not have authority to order the seizure of a vessel sailing from a French port because Congress had enacted legislation which authorized only the seizure of vesssels bound to France. Similarly, in the Steel Seizure case"' four of the six members of the Supreme Court majority applied the preemption doctrine to hold that the executive was without authority to seize and operate steel mills in the interests of the Korean War effort.
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These cases clearly indicate that the President cannot rely on "some aura of 'inherent' Presidential authority"" ' 8 to legitimate ac-(Leventhal, J., dissenting), cert. denied, 421 U.S. 1004 (1975) . (1804), and held that it was incumbent on the President to follow the procedures established by the Selective Service Act, as well as the Taft-Hartley and Defense Production Acts, in order to effect the seizure. Id. at 663-65. Justice Jackson noted that the seizure of private property was not an open field, but had been covered by three statutory policies inconsistent with the President's action. Id. at 639. Finally, Justice Burton stated that the passage of the Taft-Hartley Act meant that Congress had authorized a procedure that the President had failed to follow. Id. at 659. The other members of the majority, Justices Black and Douglas, took a broader view of congressional authority, reasoning that the power to seize property was wholly committed to the legislature. J.) ; id. at 629-34 (Douglas, J.).
01 The phrase is Judge Leventhal's. Consumers Union of U.S., Inc. v. Kissinger, 506 F.2d 136, 149 (D.C.Cir. 1974 ) (dissenting opinion), cert. denied, 421 U.S. 1004 (1975 . See United States v. Western Union Tel. Co., 272 F. 311 (S.D.N.Y.), aff'd, 272 F. 893 (2d Cir. 1921) , rev'd on consent of the parties, 260 U. S. 754 (1922) . Western Union held that in the absence of statutory authorization, the President could not impose conditions upon the landing in American territory of international cables owned by a domestic company which, like Comsat, operated under a federal franchise. The court stated: "It is not sufficient to say that he must tions taken outside a comprehensive Congressional scheme of foreign commerce regulation. The recent case of Consumers Union of U.S., Inc. v. Kissinger' 59 confirms the point. In that case the District of Columbia Circuit upheld Presidential negotiation, pursuant to his foreign affairs powers, of voluntary limits on steel imports by foreign steel producers, but based its holding, in part, on the ground that Congress had not preempted the field with respect to such voluntary agreements. 6 0 The President could negotiate an enforceable agreement, the court noted, only pursuant to the procedures and under the circumstances spelled out by the Trade Expansion Act of 1962.61
The preemption doctrine is applicable to the field of international satellite communication. Acting pursuant to its power to regulate foreign commerce Congress in the 1962 Act prescribed a comprehensive structure to govern American participation in the global satellite system. It chose to create a private corporation and to rely in part on business incentives to accomplish its statutory objectives. The primary regulatory authority was vested in the FCC. Moreover, Congress recognized the essential role of the President in the conduct of foreign relations through the inclusion of section 201(a)(4). Any exercise of Presidential or Executive power not authorized by the 1962 Act should therefore be precluded. This is especially true with respect to Executive actions inconsistent with the restriction of Executive authority over Comsat's business negotiations under section 402 or in conflict with the regulatory role entrusted to the FCC by sections 201(c) and 401.
III. THE LEGALITY OF CURRENT EXECUTIVE BRANCH SUPERVISION
The foregoing discussion of the limits of Executive authority over Comsat has important implications. This section of the comment will apply that analysis to the three principal means whereby the Executive currently exercises supervisory authority.
The first means, negotiation with foreign governments of international agreements regarding satellite systems, 2 is clearly a per- negotiations leading to the interim agreement, Comsat regarded the State Department's involvement as an unwarranted intrusion into the corporation's affairs."' 3 The State Department prevailed, and the basic decisions regarding the establishment of the satellite system were resolved through diplomatic channels." 4 The course of events respecting the negotiation of the interim arrangements in 1969 followed a similar pattern: Comsat wanted to maintain the interim consortium" 5 but the State Department, sensitive to foreign political pressures for a new organization, preempted Comsat and the negotiations were conducted through a plenipotentiary conference. 6 ' State's actions appear to be a proper exercise of Executive authority under section 201(a)(5) of the Act, which authorizes the President to insure timely arrangements for foreign participation in the satellite system;" 7 the resulting agreements, moreover, were Executive agreements binding on the United States as well as Comsat, and therefore State Department intervention was a proper exercise of Presidential supervisory authority under section 201(a)(4).
This mode of Executive supervision may also be available to prevent Comsat from pursuing certain activities within INTEL-SAT. For example, in late 1972 Comsat proposed that INTELSAT provide a maritime service capability in future systems.' 66 In response, the British suggested that although INTELSAT might provide such service under contract to third parties, the treatment of the complex questions concerning planning, financing, implementing, and operating a global maritime system might require the establishment of a new international organization.' 9 The United States acquiesced in this position and, after consulting Comsat, participated in discussions under the auspices of the United Nations Intergovernmental Maritime Consultative Organization, Comprehensive agreements were ultimately concluded establishing a new international organization, the International Maritime Satellite Organization [INMARSAT] , with responsibility for maritime service., 70 The second form of Executive supervisory authority over Comsat involves its participation in the INTELSAT Assembly of Parties. Since the Assembly considers decisions of interest to sovereign states as such, 171 it seems appropriate for representatives of the State Department, rather than of Comsat, to act within this forum. The mandate of section 201(a) (4) of the 1962 Act, that the Executive branch may employ any measures appropriate to assert the sovereign interests of the nation, provides ample justification: the members of the Assembly are the sovereign nations party to the INTEL-SAT Definitive Agreement and the Assembly's jurisdiction extends only to diplomatic issues. When the Assembly acts on matters outside its authority-for example, by passing resolutions concerning INTELSAT operations-its views are not binding on the Board of Governors, which is required only to give them due consideration.
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There is serious question, however, about the third mode of supervision adopted by the Executive-the practice of instructing Comsat on the positions it should take on matters coming before the INTELSAT Board of Governors.
173 One such instruction, issued in September, 1976, required Comsat to urge the Board of Governors to develop operational plans for the forthcoming INTELSAT V series of satellites. 7 4 This instruction was ostensibly prompted by the concern that the proposals then before the Board failed to ensure efficient utilization of space satellite facilities. 7 5 Possibly the State Department was also apprehensive that the Board would approve economically wasteful plans or plans that would so occupy the spectrum of available frequencies and orbital space that any other systems, established apart from INTELSAT, would be unable to operate efficiently. Another instruction expressed the stance Comsat should take concerning the orbital positioning of a particular satellite in the INTELSAT III series. 7 7 This directive was motivated by the Department of State's desire to assure spare satellite capacity for both Indian and Pacific Ocean regions.' 77 Notwithstanding the important policy concerns underlying the instructions, it is doubtful that they have binding legal effect. 7 8 Since the Executive has no inherent consitutional power to direct the international affairs of the corporation, 7 ' authority for the instruction procedure must be found in the statute. The Department of State has justified its supervision of Comsat's Board of Governors' activities in part on the ground that section 201(a) of the 1962 Act vests in the President or his delegate 18 the authority to determine the "national interest" with respect to the establishment and operation of the satellite system, and that this authority subsumes whatever public interest determinations may be within the jurisdiction of the FCC.' 8 ' This reading of the statute is flawed in two respects.
First, it ignores the primacy of the FCC in determining the demands of public interest. The responsibility for the issuance of regulatory orders pertaining to Comsat's operations is vested in the FCC. Indeed, certain of the issues raised by the instructions described above have been the subject of FCC proceedings.
1 2 As the Commission has maintained, foreign policy interests are only one component of the public interest standard under which requests for authorizations for participation in the ownership and operation of INTELSAT facilities are determined.' 3 That particular instructions of a regulatory nature have not brought the State Department into direct conflict with the FCC is beside the point; under the Act the regulatory jurisdiction is the Commission's alone.
Second, the State Department reads too much into section ,71 Interview with J.S. Hannon, General Attorney, Communications Satellite Corporation, in Washington, D.C. (September 15, 1977) .
" Enforcement of the instructions presumably would be accomplished pursuant to section 403(a) of the Act, which authorizes the Attorney General to sue for equitable relief "[if] the corporation ... shall engage in or adhere to any action, practices, or policies inconsistent with the policy and purposes declared in section 701 of this title." Satellite Act § 403(a), 47 U.S.C. § 743(a) (1970) .
Although the merits of a foreign policy decision may be nonjusticiable, questions of the authority of the Executive to take certain actions in the foreign relations area are certainly susceptible to judicial treatment. See Baker v. Carr, 369 U. S. 186, 211 (1962) 21 It is worthwhile to note that although the United States was-originally opposed to the creation of the Assembly, its opposition was not prompted by the belief that the establishment of the Assembly of Parties separated artificially the political from the business aspects of the organization; rather, American opposition was due to apprehension that adoption of the proposal would result in the unnecessary introduction of "political" issues into an organization that was primarily concerned with "matters of the design and development of the system." See Plenipotentiary Conference on Definitive Arrangements for the International Telecommunications Satellite Consortium, Document No. Com. 1161 (March 10, 1969) (statement of the United States Representative to Committee I) (on file with The University of Chicago Law Review). The U.S. Negotiator argued:
[W]e do not see this organization as having a continuing series of political questions to deal with ....
[I]t is our most sincere desire that this organization provide a service which, like the scales of justice, is blind; [that] seeks to provide a service that everyone needs, free of the political considerations that are such a heavy burden on so many of our other international organizations. Id. at 2. This perception of the character of INTELSAT makes it difficult to claim that ordinary Board business requires diplomatic attention and executive supervision pursuant to section 201(a)(4). Furthermore, this separation of the "political" from the "business" aspects of INTELSAT's functions is carried out in practice. When the Assembly made the political determination to admit the Peoples' Republic of China (Peking) and expel the Republic of China (Taipei), for example, the Board of Governors' sole responsibility was to work out the financial adjustments incident to the latter's departure. See INTELSAT Assembly of Parties, Record of Decisions, AP-2-3E (1976).
history reveals that the purpose of section 201(a)(4) was to insure that the Act did not place truly major foreign policy decisions in the hands of a private corporation. It was never seriously contemplated that technical details of a business nature should be within the province of the Executive. 1 1 7 Indeed, the spectre of detailed State Department supervision of Comsat affairs was one of the features of the original Administration bill which its opponents found most objectionable."" Thus, by instructing Comsat on the positions it should take on INTELSAT business matters, the State Department assumes responsibilities which Congress entrusted to the corporation and the FCC, and the instructions issued therefore have no binding legal effect.' 89
